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FACTS AND PROCEEDINGS

Lucas Flatt was charged by complaint with gross sexual imposition on
June 21, 2005. A criminal information was filed July 25, 2005. (App. p. 3.) Both
documents alleged that Flatt committed the crime of gross sexual imposition on
December 27, 2004. Effective August 1, 2005, legislative amendments decreased
the classification of gross sexual imposition from a class A felony to a class C
felony if the perpetrator is at least four, but not more than five, years older than the
victim. 2005 N.D. Sess. Laws ch. 115, § 2. The legislation was silent as to its
application to offenses committed before the effective date of the statute.

Flatt was tried by a jury on January 12 and 13, 2006. Although the criminal
information alleged that the offense was a class A felony, the jury was not advised
of the classification of the offense, and they were specifically advised not to
discuss or consider any possible penalty or punishment. (Addendum p. 1.) See
N.D. Pattern Jury Instruction K-5.45. The elements of the offense did not contain
an element pertaining to the age difference between the offender and victim.

On January 13, 2006, a twelve-person jury returned a verdict form finding
Flatt guilty of the crime of gross sexual imposition. (App. p. 7.) On March 28,
2007, 74 days after the guilty verdict, Flatt's substitute counsel raised the issue of
the ameliorating legislation and filed a motion to “dismiss the complaint and
information.” (Addendum p. 2.) At a hearing on the issue, Flatt requested that “the
court vacate the verdict in this case and dismiss the charge.” (Trans. p. 6, lines

2-3). The State conceded that Flatt could only be sentenced for a class C felony



but argued that Flatt's motion to arrest judgment was untimely and that dismissal
of the verdict was an unavailable and unnecessary remedy. (Trans. pp. 6-8.)

On June 20, 2006, the trial court issued an order denying Flaft's motion to
vacate the verdict and dismiss the charge. (App. pp. 10-15.) (The order was
apparently not docketed in this court file until July 26, 2006). The court cited State

v. Cummings, 386 N.W.2d 468 (N.D. 1986) and State v. Shafer-Imhoff, 2001 ND

146, 632 N.W.2d 825, for authority that the appropriate action in this situation is to
ameliorate the punishment. The court found no authority for it to vacate the jury
verdict and dismiss the action.

| Flatt was sentenced on October 27, 2006, judgment was entered on
November 1, 2006, and Flatt filed a notice of appeal on November 9, 2006. (App.
pp. 16-18.)

ARGUMENT

I FLATT’S MOTION TO ARREST JUDGMENT WAS NOT TIMELY

A. Flatt did not move to arrest judgment within seven days of the
verdict.

Flatt asked the trial court to arrest judgment and includes that request for
relief in his appellate brief. At the time that the jury returned a guilty verdict against
Lucas Flatt for the crime of gross sexual imposition, Rule 34 of the North Dakota
Rules of Criminal Procedure provided Flatt seven days to file a motion to arrest
judgment:

The court on motion of a defendant shall arrest judgment if the

indictment, information, or complaint does not charge an offense or if

the court was without jurisdiction of the offense charged. The motion
in arrest of judgment shall be made within seven days after the



verdict or finding of guilty, or after plea of guilty, or within such further
time as the court may fix during the seven-day period.1

N.D.R.Crim.P. 34.

The verdict was issued on January 13, 2006, and Flatt's motion was filed
March 28, 2006, some 74 days after the verdict. (Addendum p. 2.) Flatt did not
request, and the court therefore did not grant, an extension of time to file the
motion within the seven-day period. The seven-day time limit set out in Rule 34 is

mandatory and jurisdictional. U.S. v. Hurd, 176 F.3d 490 (Table), 1999 WL

285921 (10th Cir. 1999). See also U.S. v. Robinson, 361 U.S. 220 (1960). (The

time periods provided for in Rules 33, 34, and 35 are mandatory and jurisdictional).
Because Flatt's motion to arrest judgment was filed well outside the
seven-day period set forth in Rule 34, the district court lacked jurisdiction to

reach its merits.

B. Rule 12(b) exceptions do not rescue Flatt from his untimely
filing under Rule 34.

Flatt seeks to circumvent the requirements of Rule 34 by falling back to
Rule 12(b):

The following motions must be raised before trial:...a motion alleging
a defect in the indictment, information, or complaint — but any time
while the case is pending, the court may hear a claim that the
information or complaint fails to invoke the court’s jurisdiction or to
state an offense.

N.D.R.Crim.P. 12(b)(3)(B). This argument fails for several reasons. First, neither

of the exceptions applies to Flatt. State v. Frankfurth, 2005 ND 167, 704 N.W.2d

564 (2005), clarified that a defective information does not deprive the district court

" Rule 34 was subsequently amended to enlarge the filing period to ten days.
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of jurisdiction. Id. at §17. The criminal information in this case did state an
offense, even though Flatt may argue that this client’s age in relation to the victim
entitles him to a lesser penalty class than was charged in the criminal
information.

Another reason that Rule 12(b) does not rescue Flatt from his failure to
timely file a Rule 34 motion is that unless the two rules are read in conjunction
with each other, the time limits in Rule 34 would be meaningless. In Frankfurth,
this court read the two rules in a manner consistent with each other:

Either of the grounds excepted from the 12(b) pretrial filing

requirement—the failure to show jurisdiction or failure to charge an

offense—form a basis under Rule 34, N.D.R.Crim.P., for a post-trial
motion to arrest judgment. Therefore, Rule 34 is consistent with

Rule 12, allowing motions for arrest of judgment to be filed within

seven days of a verdict or finding of guilty.

State v. Frankfurth, supra at {1 13. Even if either of the exceptions applied to

Flatt, he still would be bound by the seven-day filing requirement contained in

Rule 34.

C. The failure to submit the mitigating factor of the similarity in
age between Flatt and the victim to the jury does not
constitute obvious error.

Flatt's last fallback position is to assert that failure to submit the issue of

the similarity of his age to the victim is obvious error or a defect that affects his
substantial rights. The power to notice obvious error is exercised cautiously and

only in exceptional circumstances and only where a serious injustice has been

done to the defendant. State v. Johnson, 379 N.W.2d 291 (N.D. 1986),

cert. denied, 475 U.S. 1141 (1986); State v. Miller, 388 N.W.2d 522 (N.D. 1986).




Reviewing courts must ignore errors that are harmless, including most

constitutional violations. State v. Janda, 397 N.W.2d 59 (N.D. 1986).

Flatt is correct in applying the “plain error” test from U.S. v. Cotton, 535

U.S. 625 (2002):
Under that test, before an appellate court can correct an error

not raised at trial, there must be 1) error, 2) that is plain, 3) that

affects substantial rights. If all three conditions are met, an appellate

court may then exercise its discretion to notice a forfeited error, but

only if 4) the error seriously affects the fairness, integrity, or public

reputation of judicial proceedings.
Id. at 631.

However, Flatt asserts that the failure of any party to amend the information
is clearly plain or obvious error, fulfilling the first two prongs of the test. If the
similarity in age between Flatt and the victim is a mitigating factor, rather than an
element of the offense, as argued below, then it is not error at all to omit it from the
criminal information.

Even if the failure to include the age similarity in the criminal information

found to be error, it is either harmless error or does not prejudice Flatt's

substantial rights. In State v. Flanagan, 2004 ND 112, 680 N.W.2d 241, the

North Dakota Supreme Court applied an obvious error analysis to a gross sexual
imposition case where the trial court did not instruct the jury that they had to find
that the victim was less than 15 years old. In deciding that the omission was
harmiess error, the Court noted that the identity and age of the victim were
undisputed at trial and there was no basis for holding the trial court's erroneous
jury instruction seriously affected the fairness, integrity or public reputation of the

judicial proceeding: “Rather, we conclude the reversal of Flanagan's conviction



on this record would seriously affect the fairness, integrity or public reputation of
the judicial proceeding.” Id. at ] 10.

In Flatt's trial the jury was required to make a finding that the victim was
less than 15 years old. (App. p. 6.) Although Flatt did not request a trial
transcript, the record would show that there was testimony about Flatt's and
Jane Doe’s ages. However, the jury was not required to make a specific finding
that Flatt was at least 4, but not more than 5, years older than fhe victim. Flatt's
substantial rights were not prejudiced, because the state conceded that the
mitigating factor and its ameliorating nature be applied to Flatt, and he was only
sentenced for a class C felony.

In State v. Clark, 2001 ND 9, 621 N.W.2d 576, the court applied an

enhanced sentence to the defendant even though the issue of possession of a
firearm had not been submitted to the jury. Because Clark conceded in an oral
argument that he had used a firearm, the North Dakota Supreme Court found
that the failure to submit the issue to the jury was harmless error. Id. at ] 16.
Other recent opinions by this Court have applied harmless error analysis to
claims of missing essential elements and have found that even if the criminal
information was insufficient, the error was harmless. State v. Just, 2006 ND 225,

723 N.W.2d 541; State v. Bertram, 2006 ND 10, 708 N.W.2d 913.

In this case, Flatt conceded in his brief to the trial court (Addendum p. 3),
and his appellate brief to the Supreme Court, that he was at least four, but not
five, years older than the victim. Any perceived error in failing to submit the

issue of similarity in age to the jury is harmless.



Fiatt has not demonstrated that he timely filed a motion to arrest
judgment, or that in the absence of a timely filed motion, that an obvious error
was committed affecting his substantial rights.

. THE TRIAL COURT APPLIED THE AMELIORATING LEGISLATION TO
THIS CASE AND APPROPRIATELY SENTENCED FLATT FOR A CLASS

C FELONY
A. Ameliorating changes in criminal penalties apply to pending
cases.

As noted above, Flatt was charged with the crime of gross sexual
imposition when the penalty class for such an offense was a class A felony, with
a maximum of 20 years in prison. Prior to his trial, the penalty for such an
offense was decreased to a class C felony if the offender is not more than five
years older than the victim. 2005 N.D. Sess. Laws ch. 115, § 2. The record does
not indicate that either party or the trial court were aware of the implications of the
“ameliorating” legislation that became effective in the summer of 2005.

In State v. Cummings, 386 N.W.2d 468 (N.D. 1986), the North Dakota

Supreme Court concluded that an ameliorating amendment to a criminal statute is
reflective of the Legislature’s determination that the lesser punishment is the
appropriate penalty for the offense. Id. at 472. In doing so, the Court carefully
crafted an exception to N.D.C.C. § 1-02-10, which provides that “No part of this

code is retroactive unless it is expressly declared to be so.” See also Reiling v.

Bhattacharyya, 276 N.W.2d 237 (N.D. 1979).



B. If Flatt hitches a ride on the new provisions providing him the
benefit of lesser penalties, he waives any right to claim that
the vehicle is not roadworthy.

Seventy-four days after his jury conviction, Flatt's substitute counsel first
raised the issue of the ameliorating legislation in a motion to dismiss the complaint.
In his brief to the trial court, Flatt listed both his and the victim's dates of birth and
indicated that he “elected to be prosecuted under the newly revised law.” Flatt
cited N.D.C.C. § 12.1-01-01(3) and claimed he was entitled to use the defenses or
mitigation that the 2005 amendments provided. At the time he was facing being
sentenced for a class A felony, Flatt wished to avail himself of the mitigating
factors; once the State conceded that a class C felony sentence was appropriate,

Flatt set his sites on escaping the conviction entirely.

In State v. Jensen, 333 N.W.2d 686 (N.D. 1983), the defendant elected to

sentenced under the provisions of the new criminal code pursuant to N.D.C.C.
§ 12.1-01-01(3); when he was sentenced under the new law, he claimed that
sentencing him as a dangerous special offender under the new law operated as an
ex post facto violation. The Supreme Court determined that Jensen had waived
his constitutional argument by electing to be sentenced under the same law he
now claimed was unconstitutionally applied to him. In a similar fashion, Flatt seeks
to use the new law to his benefit by bumping down his penalty class, while at the
same time claiming he cannot be convicted of the new offense because it created

an additional element that was not proven at trial.



C. Only the lesser penalties, not an additional element, fit
Cummings’ narrow exception to the requirement of an express
declaration of retroactivity.

The “teleportation” of an additional element back in time to apply to an

criminal offense committed before the effective date of ameliorating legislation is a

much broader exception to N.D.C.C. § 1-02-10 than the narrow exception the court

crafted in State v. Cummings. 386 N.W.2d 468 (N.D. 1986). Although the State

has conceded that the lesser penalty should apply, the State has never agreed
that Cumming’s narrow exception includes the burden to prove anything more
than the elements of the crime at the time it was committed.
D. The “similarity in age provision” contained in N.D.C.C.
§ 12.1-20-03(3)(b) is a mitigating factor, not an element of the
crime of gross sexual imposition.
Flatt's appeal rests squarely on the argument that the Legislature created
an additional element for the crime of gross sexual imposition when it passed a
"similarity in age provision” in the 2005 State Legislature. N.D.C.C.
§ 12.1-20-03(3)(b). However, previous decisions from this court indicate that such
a provision is a mitigating factor rather than an element of the offense. In State v.
Dilger, 338 N.W.2d 87 (N.D. 1983), a defendant convicted of murder argued that
the prosecution had failed to prove the non-existence of extreme emotional
disturbance, which he alleged was an element of the offense of murder. The
Supreme Court reasoned that since extreme emotional disturbance has not been

designated a defense to a charge of murder, it is a mitigating circumstance that the

jury may consider if evidence of such a condition is raised. Id. at 95.



The similarity in age provision at issue here has not been designated as a
defense to the charge of gross sexual imposition. Like the extreme emotional
disturbance in Dilger, the similarity in age provision is a mitigating factor that a jury
may consider if evidence of it is raised. The transfer of such a burden is not
unconstitutional:

To recognize at all a mitigating circumstance does not require the

State to prove its nonexistence in each case in which the fact is put

in issue, if in its judgment this would be too cumbersome, too

expensive, and too inaccurate.

Patterson v. New York, 432 U.S. 197 (1977). Because only the defendant will gain

by establishing the mitigating circumstance, he alone will be concerned with

showing its existence. State v. Dilger, supra at 95.

E. The jury was specifically instructed not to consider penalty or
punishment.

Although the criminal information still listed the offense as a Class A felony,
that fact was not disclosed to the jury during the proceedings. The jury was
advised of the elements of gross sexual imposition and was instructed that the
matter of possible penalty or punishment lies with the Court and other
governmental agencies. (See Addendum, page 1.) After hearing the State's
evidence submitted on the elements of gross sexual imposition, the jury returned a
verdict of guilty. (App. p. 7.) Flatt was then sentenced for a class C felony, as if
his mitigating factor were proven by him in the affirmative. (App. pp. 16-17.) Flatt

was not prejudiced by the presence of the words “class A felony” in the criminal

information.

10



CONCLUSION

Lucas Flatt's efforts to have his case dismissed fail procedurally and on the
merits. He did not file a maotion to arrest judgment within the time allotted, and has
not demonstrated he was prejudiced by an obvious error. If the Supreme Court
reaches the merits of his argument, precedent indicates that the similarity in age
provision is a mitigating factor rather than an element of gross sexual imposition.
Even if the court determines it is an element, it was not an element when Flatt
committed his crime, and does not fit the narrow Cummings exception to the
requirement of express declaration of retroactivity. The jury conviction should be
affirmed.

Dated this 74 day of March, 2007.

RESPECTFULLY SUBMITTED:
State of North Dakota

Wayne Stenehjem
Attorney General

By: Q,,ﬂ/mxﬂf\% @%ﬁ/
Jodfathan R. Byers ~ #04583
Assistant Attorney General
Office of Attorney General
600 East Boulevard Avenue, Dept. 125
Bismarck, ND 58505-0040

Attorney for State of North Dakota, Appellee
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additional element to the crime that was not charged by the prosecution nor proved to the
jury in Luke Flatt’s case.

In the Frankfurth case, the North Dakota Supreme Court affirmed a district
court’s order arresting judgment because the information “lacked an essential element of
the offense, thus, failed to charge a crime.” Id. at 93.

The defendant in Frankfurth had been charged with Gross Sexual Imposition, that
he had had sex with an individual who was unaware that a sex act was being committed
on her. However, the State failed to allege in the complaint that the defendant had to
have knowledge of the alleged victim’s unawareness. The court held that “knowledge” is
an essential element and failure to state knowledge in the complaint/information is fatal
~ to the prosecution. The order dismissing the charges was affirmed. Id. at 4.

The ameliorating change in the Gross Sexual Imposition law created a new
element, the offender’s age. Without this element in the complaint/information, the
charging documents are flawed.

It is clear from Cummings and the North Dakota Century Code that Luke Flatt is
entitled to the ameliorating language effective August 1%, 2005.

There is a compelling inference that the 1985 Legislature, by reducing the

mandatory minimum penalty for violation of NDCC. § 39-06-42 from

fifieen days' imprisonment to four consecutive days' incarceration,

determined that the former penalty was too harsh and that the latter and

lighter punishment was the appropriate penalty for violations of that

statute.

That the Legislature had such an intent seems obvious; nothing is gained

by imposing a more severe punishment after the Legislature has

determined that a lighter penalty is appropriate. The &xcess in punishment

can serve no other purpose than to satisfy a desire for vengeance, a

legislative motivation we will not presume. See NDCC § 1-02-38(3) (in
enacting a statute it is presumed a just and reasonable result is intended);

7 Addendum p. 9



In re Estrada, supra at 951; People v. Oliver, 134 N.E.2d 197, 202 (N.Y.
1956); see also State v. Coolidge, 282 N.W.2d 511 (Minn. 1979); State v.
Randolph, 183 N.W.2d 225 (Neb.1971), cert. den.,403 U.S. 909, 91 S.Ct.
2217, 29 L.Ed.2d 686 (1971); State v. Pardon, 157 S.E.2d 698 (N.C.

1967); State v. Tapp, 490 P.2d 334 (Utah 1971); cf., State v. Wiese, 201
N.W.2d 734 (Towa 1972).

State v. Cummings, 386 N.W.2d 472.

The North Dakota Supreme Court will not >enforce a more severe penalty when
the Legislature has decided that a less severe punishment is appropriate. Id. In Luke
Flatt’s pending cases, 2005-K-46 and 2005-K-47, Luke’s age is within the ameliorating
language of the amended Code. However, the State continues to prosecute him under the.
old Code. In Cummings, the Court reasoned that to impose an excess punishment under

an old Code can only serve a “desire for vengeance.” .

CONCLUSION
Because the State has failed to state all elements of the crime as designated by the
legislature, the case should be dismissed. This motion is timely pursuant to
N.D.R.Crim.P. 12(b)(3)(B) which allows a motion challenging an information or

complaint’s failure to properly state an offense at any time 'during a pending case.

Date: '/‘27{/2 f{/@(

-
-
s

. P //_,,.
Ross Brandborg ¢~

123 2 N. Broadway Ste C
Fargo, ND 58102

E-mail: ross@redriverlaw.com

701-237-0099
Attorney for Defendant

Brandborg Law T -
-
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